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basic goal of consumer bankruptcy is to grant “a fresh start” to the
“honest but unfortunate debtor,”1
but is this goal achievable in today’s corporate culture? Chapter 13 filings allow
debtors to shield themselves from pending foreclosure of their homes.2 As foreclosure rates continue to rise, chapter 13
filings will also rise, and with foreclosures
and bankruptcy filings reaching historically high levels, it is more important than
ever to preserve the integrity of the bankruptcy system. The use of “robo-signers”
and automation by mortgage-servicers
threaten this integrity.3
Robo-signing and automation have
a profound impact on bankruptcy. In
order to receive a distribution from the
bankruptcy estate, creditors must file a
proof of claim to establish what they are
owed.4 When the proof of claim is based
on a writing, the original or a copy must
be attached,5 such as a promissory note,
mortgage or deed of trust. 6 Accuracy
and legality are the primary purposes for
requiring supporting documentation. 7
To ensure compliance, creditors submit
their proofs of claim on Official Form
10 or a similar document.8 If the creditor
is claiming interest, fees or charges, the
form requires that a detailed itemization
accompany the form.9
Creditors do no t a l w a y s f u l l y
comply with Bankruptcy Rules and
Procedure. 10 According to research
done by Prof. Katherine Porter, the
documentation is wrong or incomplete
a majority of the time.11 Astonishingly,
1 Grogan v. Garner, 498 U.S. 279, 286-287 (U.S. 1991).
2 See Katherine Porter, “Misbehavior and Mistake in Bankruptcy
Mortgage Claims,” 87 Tex. L. Rev. 121, 123 (2008).
3 “Robo-signing” is a term defining the current practice by mortgage
servicers and processors who sign an exorbitant amount of legal documents without confirming the legitimacy of the information contained
within. See Carrick Mollenkamp, “Probe Targets Foreclosure Paperwork,
Tens of Thousands of Proceedings Are Suspected of Being Tainted;
Return of the ‘Robo Signers,’” Oct. 13, 2010, WSJ, http://online.wsj.
com/article/SB10001424052748704164004575548580189204898.
html?KEYWORDS=Gmac+foreclosure. This section represents the current state of affairs within the foreclosure industry as of Oct. 15, 2010.
4 See generally 11 U.S.C. § 501(2005); 11 U.S.C. § 502(2005). See Tara
Twomey, “Deciphering Mortgage Proofs of Claim,” 27-9 ABIJ 1, 51
(2008). See Fed. R. Bankr. P. 3001(a).
5 See Fed. R. Bankr. P. 3001(c).
6 See Twomey, supra, n.3, at 52.
7 See generally id.
8 See id. at 51.
9 See Porter, supra, n.2, at 145.
10 See Porter, supra, n.2, at 144.
11 See id. at 146.
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52.8 percent of filed claims do not
include a mandatory attachment, even
though the rules clearly set forth the
requirements for supporting documentation. 12 Ambiguity, miscalculation, fraudulent representation and
administrative errors in the process
create sometimes-significant differences between what creditors allege
they are owed and what is actually
owed.13 Concededly, the Federal Rules
of Bankruptcy Procedure and the
Bankruptcy Code have built-in procedural safeguards to protect debtors. For

weary party (David) to challenge the
corporate creditor (Goliath), who can
simply spread the expense among customers, whereas to expect each individual debtor, whose funds are scarce
if any, to challenge is naive.21 Accuracy
and legitimacy of proofs should be the
primary concern to ensure protection of
debtors, but are they?
In re Lanza is a 1985 case that
illustrates the power of the rule that a
proof of claim is prima facie evidence
of the amount due to a creditor.22 Lanza
involved an objection to a mortgage
creditor’s proof of claim. The husband
debtor had kept a mental record of all the
financials, yet died while the proceeding was pending and his wife had no
documentation of the couple’s financial
affairs. Therefore, she had no documents
with which to prove her objection.23
The creditor did not have much
documentation either, and according to the court, the creditor presented

Student Gallery
example, the supporting documentation provision found in Rule 3001 sets
forth the requirements to conform. 14
However, when the documentation is
wrong or incomplete, the proof of claim
should be invalid—but is it?15
When a proof of claim is filed, without objection by a party in interest, the
proof of claim is prima facie evidence
of the amount owed.16 An objection by
a party in interest can rebut prima facie
validity.17 According to one study, 96
percent of the time debtors do not object
to an invalid proof of claim.18 A hearing
to determine the validity of the claim
does not happen until a debtor recognizes an objectionable discrepancy, has
the necessary resources to object and
actually objects. 19 This does not mesh
with bankruptcy’s golden rule: protect
the honest but unfortunate debtor. 20
Rather, it forces an already financially
12
13
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17
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See id.
See id. at 145.
See Fed. R. Bankr. P. 3001(c).
See Porter, supra, n.2, at 133.
See generally Fed. R. Bankr. P. 3001(f).
See 11 U.S.C. § 502(b) (2005).
See Porter, supra, n.2, at 145.
See 11 U.S.C. § 502(b) (2005).
See Grogan, 498 U.S. at 286-87.

“shockingly little” evidence as to the
amount owed.24 Despite the “apparent
gross deviations from standard banking
practice,” the court held that the proof
of claim was valid. 25 The burden is on
the objector to rebut the presumption of
validity with substantiating evidence,
not the claimant. 26 Without evidence
to support the debtor’s objection, the
presumption of validity stands and the
proof of claim is prima facie evidence
of the amount owed.27
Even when confronted with apparent
mistakes, lack of justification and little
support for a proof of claim, merely
objecting gets a debtor nowhere. 28 In
today’s mortgage foreclosure climate,
this does not foster integrity. The system demands justification, support and
accuracy. The honest-but-unfortunate
debtor should be able to have faith that
the system will tally up the debts actu21
22
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See Porter, supra, n.2, at 133.
See In re Lanza, 51 B.R. 125 (Bankr. D. N.J. 1985).
See id.
Id.
Id. at 125.
See id. at 126.
See id.
See id. at 127.
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ally owed and purge unsubstantiated or
woefully inadequate proofs of claim.
Unfortunately, accuracy, legitimacy and
justification seem to be the least-important objectives.
Two specific instances effectively
illustrate this point. First, the recent
developments in the GMAC robo-signing scandal depict the foreclosure culture we now live in. Second, the Stewart
case29 represents the problems associated
with complicated automation systems
and their effects on real people. These
situations have a significant impact on
bankruptcy because the system is set up
to protect both sides, yet ensure integrity
within the process.30 Robo-signers and
automation have raised serious questions
as to the integrity of the system.
The most serious instance of robosigning emerged earlier this year when
GMAC employee Jeffrey Stephan admitted during a deposition that he was signing nearly 10,000 foreclosure documents
a month without the requisite firsthand
knowledge.31 Currently, all 50 states have
collectively launched an investigation into
the robo-signing scandal, the breadth and
depth of which continue to expand daily.32
GMAC halted foreclosures in 23 states
and launched its own 50-state investigation into possible faulty foreclosures. 33
Other large mortgage lenders have similarly halted pending foreclosures. JPMorgan
has halted foreclosures in 23 states, Bank
of America has halted foreclosures in all
50 states, and Goldman Sachs has halted
foreclosures; however, the magnitude of
their action is unknown.34 Not all of the
major lenders have decided to halt foreclosures. USBancorp and Wells Fargo have
yet to follow suit.35
Robo-signing has become more
prevalent because of the ease and availability of sophisticated computer programs, which automatically process data
and respond independently. In essence,
complex data-processing programs have
replaced the rubber stamp.
In today’s climate, automation is the
key to efficiency. However, efficiency
29 In re Stewart, 391 B.R. 327 (Bankr. E.D. La. 2008).
30 See Porter, supra, n.2, at 133.
31 See David Streitfeld, “GMAC’s Errors Leave Foreclosures in Question,”
Sept. 24, 2010, N.Y. Times, www.nytimes.com/2010/09/25/
business/25mortgage.html?_r=1&scp=1&sq=GMAC’s%20errors%20
leave%20foreclosure%20in%20question&st=cse.
32 See Dawn Wotapka, “Attorneys General Launch Mortgage Probe,”
Oct. 13, 2010, WSJ, http://online.wsj.com/article/SB1000142405
2748703673604575550082826295648.html?mod=WSJ_hpp_
LEFTWhatsNewsCollection.
33 See Dan Fitzpatrick, “GMAC Expands Foreclosure Review to All 50 States,”
Oct. 13, 2010, WSJ, http://online.wsj.com/article/SB10001424052748703
440004575548393691124552.html?KEYWORDS=Gmac+foreclosure.
34 See Liz Moyer, “JPMorgan, BofA, Wells Fargo Tops in Foreclosed
Home Loans,” WSJ, Oct. 12, 2010, http://onlinewsj.com/article/SB10
001424052748703440004575548403873382036.html?KEYWORDS=
Gmac+foreclosure.
35 See id.
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in the mortgage-service industry has led
to robo-signing, a lack of human interaction and due diligence that ensures
accuracy. Stewart illustrates issues
that arise when the mortgage servicers’
accounting practices are not up to par,
nor accurate.36 In Stewart, the mortgagor was making her payments; however,
one late payment developed into a systemic wrongful application of various
penalties, fees and withholdings applied
to her account because the complex system used by the servicer did not recognize the error.37
The Stewart decision describes the
inner workings of this system and the
significant shortcomings of this technology.38 Generally, the computer software
requires prespecified instruction, such
as payment of a bill. The program then
performs a function associated with
that specific input or instruction. 39 For
example, if a mortgagor was late on a
payment, the computer program would
automatically generate a response, such
as a work order to a third-party vendor
to inspect the mortgaged property or
refer the loan to the legal department
for action.40
Stewart illustrates the ultimate point
very well because Wells Fargo had a policy
to inspect the property when payment was
20 days late.41 Once a payment was late,
the computer program generated a work
order to inspect the property.42 The property was inspected, the report was uploaded into the system, payment was sent to
the vendor and the account billed automatically without human interference.43
This is an efficient process; however, as
the court points out, two of these inspections were identical and one charge was
for an inspection of the property that
was located in an area that on the day the
inspection allegedly occurred was under
emergency evacuation due to Hurricane
Katrina and only accessible to emergency
personnel.44 Nobody caught this error until
it was already part of the proof of claim.
As this behavior becomes more prevalent, bankruptcy courts need to adjust
the way in which they perceive inadequate proofs of claim.45 If the interests
of the parties are to be protected, then
36
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See In re Stewart, n.29.
See id. at 347.
See id. at 342-44.
See id.
See id.
See id.
See id. at 336.
See id.
See id. at 345.
The U.S. Trustee has found this behavior to be so egregious and
prevalent as to warrant the creation of “litigation swat teams” to
handle creditor abuse and fraud. U.S. Trustee Program, FY 2011 Budget
Request, at 14 (2010), www.justice.gov/jmd/2011justification/pdf/fy11ustp-justification.pdf.

how can the courts with knowledge of
mortgage companies’ misbehavior allow
a proof of claim to be prima facie evidence of the claim, minus an objection?
As this trend of behavior continues,
bankruptcy courts will be burdened
with flooded dockets while confronting
creditor transgressions head-on. Courts
have several options, including imposing and upholding stricter sanctions for
misconduct.46 However, appellate courts
have reversed lower courts that have
sanctioned litigants for failing to follow simple procedure.47 Three specific
examples illustrate this point.
First, in Taylor, the court addressed
the automation issue and subsequently
sanctioned the litigants for their specific conduct.48 Two attorneys and the
mortgage servicer were sanctioned. The
attorney who filed documents on behalf
of the mortgage servicer was sanctioned
because she failed to reasonably inquire
into the validity of the documents she
signed49 and was subsequently ordered
to take an ethics CLE course. 50 The
principal of the firm representing the
servicer was sanctioned because he created the atmosphere of the firm. 51 The
court ordered him to obtain training in
the computer system that his firm uses
and conduct a training session for the
firm. 52 Mortgage servicer HSBC was
ordered to provide a copy of the opinion and advise all firms that represent
its interest that direct contact does not
reflect poorly on their performance. 53
These sanctions are minimal and reasonable considering the behavior.
On appeal, the court reasoned that
the sanctions were imposed wrongly
because debtors’ counsel was equally
at fault for the issues in dispensing with
the proceeding, and sending a “message” to the industry is an insufficient
reaction when the specific behavior of
the parties does not warrant a sanction.54
In recognition of the lower courts’
apparent frustration with automation
in the mortgage industry and the issues
surrounding accuracy, the court noted
that clarity of the rules may be beneficial to the parties.55
46 See Fed. R. Bankr. P. 9011(c).
47 See generally Countrywide Homes Loans Inc. v. McDermott, 426 B.R.
267, 281 (N.D. Ohio 2010); In re Nosek, 609 F.3d 6, 12 (1st Cir. Mass.
2010); In re Taylor, 2010 U.S. Dist. LEXIS 16080, at *11 (E.D. Pa. Feb.
18, 2010).
48 See In re Taylor, 407 B.R. 618 (Bankr. E.D. Pa. 2009).
49 See In re Taylor, 2010 U.S. Dist. LEXIS 16080, at *6-7 (E.D. Pa. Feb.
18, 2010).
50 See id. at *7.
51 See id.
52 See id.
53 See id.
54 Id.
55 See id. at 8-12.
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Second, in Nosek, the trial court
sanctioned Wells Fargo and Ameriquest
$250,000 each, and the court specifically noted that Wells Fargo continued
to do business in the mortgage industry
and felt obligated to curtail its “cavalier behavior.” 56 National counsel for
the lender, Buchalter Firm, received a
$100,000 sanction.57 Representation for
Ameriquest, Ablitt Law Firm and a firm
partner, were sanctioned $25,000 each.
Junior Ablitt attorneys received a warning because of their associate status, but
the court reminded them of their obligations.58 On appeal, the court upheld the
sanctions imposed on Ameriquest and
Ablitt, but vacated the sanctions imposed
on Wells Fargo and Buchalter. 59 The
court referred the Ablitt and Buchalter
attorneys to their respective bar board
of overseers for disciplinary action.60
Subsequently, Ameriquest appealed the
$250,000 sanction and the appellate
court affirmed the sanction, yet reduced
the sanction amount by $245,000.61 This
case illustrates an important point: “If
dad says no, go ask mom.”
Lastly, in McDermott, Countrywide
filed a proof of claim, yet no longer had
any interest in the mortgage because it
had previously approved a short sale of
the property, which should have closed
the customer’s account. 62 However,
this did not happen, and Countrywide’s
records reflected an open account after
the sale. 63 The debtor objected to the
proof, and Countrywide did not contest
the objection, subsequently withdraw56
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Id. at 385.
See In re Nosek, 386 B.R. 374, 384-85 (Bankr. D. Mass. 2008).
See id. at 384.
In re Nosek, 406 B.R. 434, 438-44 (D. Mass. 2009).
See id. at 444.
See In re Nosek, 609 F.3d 6, 12 (1st Cir. Mass. 2010).
See Countrywide Homes Loans Inc. v. McDermott, 426 B.R. 267, 270
(N.D. Ohio 2010).
63 See id.
64 See id.

ing its proof.64 The U.S. Trustee moved
for sanctions based on Countrywide’s
actions. 65 The court concluded in the
liability opinion that Countrywide’s
behavior, among other things,
was “reckless.”66

The current state of affairs has
profound implications that may fester
for years if immediate remedial
judicial and legislative action is not
taken. Financial woes plaguing U.S.
families may continue to deepen
and implicate their most valuable
asset—their homes.
Moreover, during the remedial phase,
the court admitted three prior cases that
illustrate the pattern of fraudulent conduct in which Countrywide engages. 67
In each instance, Countrywide or its
counsel were monetarily sanctioned for
this type of behavior. This evidence was
used by the U.S. Trustee to demonstrate
that monetary sanctions do not work as a
deterrent, especially for Countrywide.68
The lower court ordered Countrywide to
attach a “worksheet” to each of its new
proofs of claim and to amend all proofs
of claim filed in the jurisdiction within
75 days.69
Upon appellate review, the court
was concerned with the lower court’s
lack of “record evidence” upon which
65
66
67
68
69

See id. at 270-71
Id. at 271.
See id.
See id.
Id. at 272.

the sanctions were based and was not
persuaded by the articles that depict the
shortcomings of the mortgage industry
relied on by the lower court.70 The court
noted that the record must be taken into
account and restraint must be employed
when imposing sanctions.71 Ultimately,
the court reversed and remanded, with
the directive to dismiss the action
against Countrywide.72
As illustrated above, the lower courts
have imposed sanctions and appellate
courts reverse for apparent abuse of
discretion. 73 There are many paths to
reversal; however, sactioning parties for
past conduct, sending messages from
the bench or imposing sanctions when
prejudicial effect is mininal appear to
be the quickest routes.74 Appellate court
reversals, while prudently adhering to
the letter of the law, are not the problem:
The problem is and will continue to be a
lack of due diligence to ensure that the
amount claimed is what the debtor owes.
After all, due diligence is required by
law, professionalism and ethics.75
One thing is absolute: The current
state of affairs has profound implications that may fester for years if immediate remedial judicial and legislative
action is not taken. Financial woes
plaguing U.S. families may continue to
deepen and implicate their most valuable asset—their homes. Does the current corporate and judicial practice protect their interests? n
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Id. at 276.
See id. at 281.
See id.
See id. at 272
See generally Countrywide Homes Loans Inc. v. McDermott, 426 B.R.
281; In re Nosek, 609 F.3d 12; In re Taylor, 2010 U.S. Dist. LEXIS
16080, at *11.
75 See generally In re Rivera, 342 B.R. 435, 468 (Bankr. D. N.J. 2006) (in
2006, New Jersey law firm was sanctioned for filing approximately 250
improperly pre-signed certifications; court discusses ethical and professional constraints on attorney). See also Official Form 10 (at bottom, it
states criminal penalty for fraud).
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