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The Supreme Court recently denied 
certiorari in U.S. v. Apex Oil 
Company, Inc.,1 which dealt with 

the issue of whether an injunction requir-
ing a debtor to clean up contaminated 
property, which would cost $150 million, 
creates a “right to payment” qualifying 
as a “claim” subject to discharge under 
§ 101(5)(B) of the Bankruptcy Code.2 
From a debtor’s perspective, an order 
compelling it to spend money on an envi-
ronmental cleanup has the same effect as 
an order compelling it to pay damages on 
a contract or tort claim. In each scenario, 
the debtor has incurred a monetary obli-
gation based on pre-petition events.

A l t h o u g h  m a n y 
hoped that the Court 
would grant certio-
rari and clarify a 
confusing area with-
in bankruptcy law, 
the consequence of 
the Court’s refusal 
reinforces the argu-
ment that the gov-
ernment’s right to 

compel a debtor to perform an envi-
ronmental cleanup is not dischargeable 
in bankruptcy. This article covers the 
concepts invoked by the Apex decision 
by analyzing the definition of a “claim” 
under the Code, deconstructing the Ohio 
v. Kovacs3 and Apex decisions, and final-
ly anticipating the consequences of the 
Supreme Court’s denial of certiorari.

What Is a “Claim”?
 The Code provides for the discharge 
of “debts,” which are defined as a “liabil-
ity on a claim.”4 Congress assigned two 
definitions to the term “claim.” A claim 
means a “right to payment,”5 whether the 
right is “reduced to judgment, liquidated, 

unliquidated, fixed, contingent, matured, 
unmatured, disputed, undisputed, legal 
equitable, secured or unsecured.”6 It also 
means a “right to an equitable remedy for 
breach of performance,” such as the right 
to compel a debtor to do something other 
than pay money, so long as “such breach 
gives rise to a right to payment.”7

 The key for determining whether an 
environmental obligation is discharge-
able in bankruptcy is whether the obli-
gation creates a “right to payment.” 
Courts take different approaches to 
assess whether an injunction meets this 

standard.8 The confusion likely stems 
from the fact that the definition under  
§ 101(5)(B) does not articulate the mean-
ing of “gives rise to a right to payment.”
 An environmental claim is usually 
one of three types: an obligation to (1) 
pay money, (2) perform a cleanup or (3) 
refrain from polluting in the future.9 As 
a general matter, environmental claims 
requiring a payment of money are dis-
chargeable. Furthermore, an obligation 
to clean up a site is dischargeable if the 
creditor can recover cleanup costs in lieu 
of performance, since that makes it an 
equitable claim dischargeable through 
the payment of money.10 
 However, much of the confusion 
regarding environmental claims comes 
from those claims that cannot be read-

ily converted into money damages. For 
example, an obligation to refrain from 
polluting in the future is not discharge-
able, since payment is usually not accept-
able in lieu of continuing to pollute.11 
The more difficult question is whether 
an obligation to perform a cleanup pur-
suant to an injunction, which does not 
allow for payment in lieu of performance 
(despite significant costs to the debtor), 
constitutes a dischargeable claim.

The Kovacs Decision
A  d i s c u s s i o n  o n 
the dischargeabil-
ity of environmen-
tal injunctions must 
begin with Ohio v. 
Kovacs.12 In Kovacs, 
the Supreme Court 
d e c i d e d  t h a t  a n 
injunction obligat-
ing a debtor to clean 
up hazardous waste 

constituted “a ‘debt’ or ‘liability on a 
claim’ subject to discharge under the 
Bankruptcy Code.”13 A “discharge in 

bankruptcy discharges the debtor from 
all debts that arose before bankruptcy.”14 
The state of Ohio argued that the obli-
gation was not dischargeable because 
it was not a “debt” or “liability on a 
claim” as it had no “right to payment” 
from the debtor.15 An assertion of an 
equitable remedy against a debtor is a 
claim if “breach of performance [under 
the injunction]...gives rise to a right of 
payment.”16 The Court analyzed whether 
Ohio’s injunction requiring cleanup was 
an equitable remedy that gave rise to a 
right of payment.17 
 Prior to bankruptcy, Ohio obtained 
an injunction against William Kovacs 
and his company, which operated an 
industrial and waste disposal site.18 The 
injunction affirmatively required the 
defendants to remove the specified waste 
and pay $75,000 to Ohio to compensate 
for injury to wildlife. Furthermore, it 
enjoined the defendants from bringing 
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additional waste onto the sites and from 
polluting in the future.19

 The defendants, including Kovacs, 
failed to perform as required under the 
injunction, and Ohio appointed a receiver 
to take possession of all the defendants’ 
assets in an effort to comply with the 
injunction.20 However, Kovacs filed for 
bankruptcy before the receiver complet-
ed its task.21 As a result, Ohio sought to 
levy Kovacs’ future earnings on account 
of his affirmative obligation under the 
injunction to clean up the sites.22 
 The Supreme Court granted cer-
tiorari and subsequently affirmed the 
decisions of the lower courts, ruling that 
Kovacs’ obligation under the injunction 
was a claim that was dischargeable in 
bankruptcy.23 The Court dismissed the 
state’s contention that only breaches of 
contract—not breaches of statutes—can 
give rise to a right of payment.24 It held 
that Congress broadly defined “claim” 
and knew how to limit the application 
of Bankruptcy Code provisions to con-
tracts, but chose not to do so here.25 
Further, the Court found comfort in the 
legislative history:

Section 101(4)(B)...is intended to 
cause the liquidation or estima-
tion of contingent rights of pay-
ment for which there may be an 
alternative equitable remedy with 
the result that the equitable rem-
edy will be susceptible to being 
discharged in bankruptcy. For 
example, in some States, a judg-
ment for specific performance 
may be satisfied by an alterna-
tive right to payment in the event 
performance is refused; in that 
event, the creditor entitled to spe-
cific performance would have a 
claim for purposes of a proceed-
ing under title 11.26  

 Moreover, the state conceded that 
the injunction requiring Kovacs to pay 
$75,000 was a dischargeable claim, 
and that liability was also based upon 
a breach of statute.27 The Court further 
rejected Ohio’s contentions that it had 
no right to payment,28 and found that 
Kovacs was precluded from personally 
performing the clean-up, because Ohio 
had divested him of the property and all 

his assets when a receiver was appoint-
ed.29 Therefore, Kovacs’ ability to satisfy 
his obligation could only be achieved by 
“paying money or transferring over his 
own financial resources.”30 In fact, the 
only type of performance that Ohio was 
interested in was a money payment,31 
and conceded this based on its “steadfast 
pursuit of payment as an alternative to 
personal performance.”32 It was the state 
that chose to appoint a receiver and effec-
tively remove Kovacs’ authority over the 
hazardous waste site, rather than pros-
ecute him “under the environmental laws 
or bring civil or criminal contempt pro-
ceedings.”33 It was clear to the Court that 
Ohio would have been satisfied if Kovacs 
had produced the requisite funds.34 As 
such, the Court held that the “cleanup 
order had been converted into an obliga-
tion to pay money, an obligation that was 
dischargeable in bankruptcy.”35  
 Interestingly, the Court took great 
care to limit its holding,36 and Kovacs 
was not discharged from prosecution 
under environmental laws, or from crimi-
nal contempt.37 It also expressed that its 
ruling does “not address what the legal 
consequences would have been” had 
Kovacs gone into bankruptcy “before a 
receiver had been appointed and a trustee 
had been designated.”38 The Court held 
that the injunctions forbidding Kovacs 
from bringing further wastes on the 
premises or further polluting were not 
dischargeable in bankruptcy,39 while 
his obligation to pay $75,000 under the 
injunction was dischargeable.40

The Apex Decision
 A hydrocarbon plume composed 
of millions of gallons of oil contami-
nating the groundwater and emitting 
toxic fumes near residential homes 
compelled a district judge to issue a 
treatise-length opinion demanding that 
Apex Oil Co. rectify the nuisance cre-
ated by one of its corporate predeces-
sors.41 Unfortunately, when the court 
issued its decision, Apex was no lon-
ger in the refining business and had no 
means with which to clean the contami-
nated site.42 Apex’s only remedy was to 
hire an outside company for $150 mil-

lion.43 Apex appealed to the Seventh 
Circuit, challenging the injunction 
requiring it to clean up the contaminat-
ed site.44 On appeal, the principal ques-
tion was whether the “government’s 
claim to an injunction was discharged 
in bankruptcy and therefore [could not] 
be renewed in a subsequent lawsuit.”45

 The court began its analysis by 
explaining that when a bankruptcy judge 
confirms a claim in a chapter 11 proceed-
ing, it discharges the debtor from “any 
debt that arose before the date of” con-
firmation.46 To understand exactly what 
debts are included in this phrase, the 
court looked at the definitions of “debt” 
and “claim” provided in §§ 101(12) and 
101(5)(A) and (B).47 The court discerned 
that the natural reading of these statutory 
provisions suggests that “if the holder 
of an equitable claim can, in the event 
that the equitable remedy turns out to be 
unobtainable, obtain a money judgment 
instead, the claim is dischargeable.”48 
Such a reading dispels the myth that 
“equitable remedies are always orders to 
act or not to act, rather than to pay.”49 
 The court pointed out that the 
Environmental Protection Agency’s 
(EPA) equitable claim based on the 
Resource Conservation and Recovery 
Act  of  1976 (RCRA),  42  U.S.C.  
§§ 6901, which it was relying on to 
require Apex to clean the contaminated 
site, did not entitle the government to 
demand payment in lieu of Apex clean-
ing up the site.50 As a result, the RCRA 
only empowered the EPA to require 
Apex to clean up the contaminated site 
rather than receive payments instead, and 
was therefore nondischargeable.51

 In response to the court’s interpreta-
tion of §§ 6973(a) and 6972(a)(2), Apex 
argued that the cost of complying with 
the provision should be considered a 
monetary claim, and therefore discharge-
able.52 The court rejected this argument, 
stating that the cost to Apex is “not a 
‘right [of the plaintiff] to payment.’”53 
The court reasoned that adopting Apex’s 
position would allow every equitable 
claim to be discharged unless there was 
a specific exception in the Code, which 
is clearly inconsistent with § 101(5)(B).54 
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The court stressed that Apex’s position 
would “discourage polluters from devel-
oping an internal capability of cleaning 
up their pollution, even if hiring third 
parties...would be more expensive.”55

 To support its decision, the Seventh 
Circuit distinguished the case from 
Ohio v. Kovacs and U.S. v. Whizco. In 
Kovacs, the debtor failed to comply with 
an injunction ordering it to clean up a 
contaminated site, so a receiver was 
appointed to take possession of his assets 
in order to obtain money to effectuate 
the clean-up.56 Ultimately, the Supreme 
Court allowed the discharge of the debt-
or’s equitable obligation to clean up the 
contaminated site.57 The Seventh Circuit 
explained that Kovacs was inconsistent 
with the case facts because the authority 
that the receiver was relying on permit-
ted him to seek money in lieu of a spe-
cific act from the debtor, and therefore 
the claim was dischargeable.58

 Turning to U.S. v. Whizco, the court 
acknowledged that the case supported 
Apex’s position. However, it could not 
square the decision with others that held 
“cost incurred is not equivalent to ‘right 
of payment.’”59 Furthermore, the court 
expressed concern that Whizco failed 
to set forth a limiting principle to dis-
tinguish cases under the RCRA from 
other cases where compliance with an 
equitable decree required the defendant 
to spend money.60 Due to the sparse and 
distinguishable case law dealing with 
the discharge of claims like Apex’s, the 
court determined that the discharge of 
such claims must be limited to claims 
that permit a right to payment if the 
equitable decree cannot be executed, and 
exclude those claims that merely impose 
a cost on a defendant.61

 Apex made two additional arguments 
in support of its position. First, it argued 
that denying it a discharge “disserves the 
government’s long-term interest in envi-

ronmental quality” by precluding reor-
ganization in bankruptcy.62 Specifically, 
Apex claimed that had it known it would 
have been liable for the clean-up costs 
when it filed for bankruptcy, it would 
have liquidated rather than reorganized.63 
Second, Apex argued that the injunction 
was vague and that Rule 65(d) requires 
an injunction to “state its terms spe-
cifically” and “describe in reasonable 
detail...the act...required.”64 
 The Seventh Circuit dispensed with 
Apex’s first argument, stating that the 
EPA took the position that it would be 
better off if the cost of clean-up was not 
dischargeable, rather than risking some 
businesses liquidating rather than reorga-
nizing.65 Addressing Apex’s second argu-
ment, the court agreed that the injunction 
was not so much vague as it was open-
ended, since it did not specify the cri-
teria for the EPA’s approval of Apex’s 
efforts in cleaning up the contaminated 
site.66 The court acknowledged that “a 
degree of ambiguity is unavoidable” in 
an order such as this, and if Apex wished 
to resolve any ambiguity, it could always 
seek clarification or modification.67 Thus, 
the Seventh Circuit held that the EPA’s 
claim was not discharged, and that the 
injunction was specific enough to satisfy 
the requirements of Rule 65(d).

The Aftermath of Apex
 As the case history suggests, courts 
do not have a strong grasp on how to 
address the issue of whether environ-
mental claims are dischargeable in bank-
ruptcy. While it is true that the Supreme 
Court’s denial of certiorari in Apex rein-
forces the thought that the government’s 
right to compel a debtor to perform a 
cleanup might not be dischargeable in 
bankruptcy, there are still several unan-
swered questions.
 One issue left unanswered is how to 
treat injunctions that arise under a stat-
ute that provides the government with an 

alternative right to cost recovery, such 
as the Comprehensive Environmental 
Response, Compensation and Liability 
Act (CERCLA).68 The analysis in Apex 
relies on the fact that the Supreme Court 
previously concluded that the RCRA does 
create a cause of action for recovery of 
clean-up costs.69 Therefore, the Apex deci-
sion suggests that CERCLA injunctions 
may be treated as “claims” and subject to 
discharge in bankruptcy because the statute 
expressly gives the government the right to 
sue for recovery of cleanup costs.70 
 However, the Seventh Circuit also 
based its decision on the determina-
tion that the definition of “claim” only 
includes those equitable remedies, 
which gives “rise to a right to payment 
because the equitable decree cannot be 
executed.”71 This seems to suggest that 
a CERCLA injunction would not be 
treated as a “claim” if it is capable of 
execution.72 While Apex provides further 
clarity on the issue of whether an RCRA 
cleanup injunction may be discharged in 
bankruptcy, the law remains unclear with 
respect to obligations under other envi-
ronmental laws.
 Practically, the Supreme Court’s 
decision not to review the Seventh 
Circuit’s ruling may encourage federal 
and state governments to rely more on 
the RCRA and other environmental 
statutes that do not permit the recov-
ery of money, rather than CERCLA. 
Furthermore, Apex reminds reorganizing 
debtors that its discharge is not going to 
protect it from injunctions to perform 
environmental clean-ups in the future. 
This will force a reorganizing debtor to 
either settle its environmental obligations 
with the state or federal governments, or 
emerge as a new entity with sufficient 
financial resources to meet any clean-up 
obligations. Either way, you are going to 
have to clean up after yourself.  n
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