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PLAN MODIFICATIONS IN CHAPTER 13 

Krispen S. Carroll 

Chapter 13 Trustee – Detroit 

Chapter 13 Plan Modifications: may be brought by the debtor, the trustee or a creditor.  Plan 

modifications are divided into two distinct categories:  pre and post confirmation.  

Pre-Confirmation Modifications

Modified plans proposed pre-confirmation are typically filed to address creditor and/or trustee 

objections to change treatment to a particular creditor or class of creditors, correct errors and 

increase or decrease funding or plan length.  Debtors have greater flexibility in what may be 

proposed in a pre-confirmation modification as it is not governed by §1329.  LBR 3015-2 (a) sets 

forth the allowable forms and requirements of pre-confirmation amended plan.   

Post-Confirmation Modifications

Few Chapter 13 plans make it from confirmation to discharge without the need for modification 

in some form.   11 USC §1329 governs post-confirmation plan modifications:  

§1329 Modification of plan after confirmation 

(a) At any time after confirmation of the plan but before the completion of payments 

under such plan, the plan may be modified, upon request of the debtor, the trustee, or the 

holder of an allowed unsecured claim, to— 

(1) increase or reduce the amount of payments on claims of a particular class 

provided for by the plan;

(2) extend or reduce the time for such payments;  

(3) alter the amount of the distribution to a creditor whose claim is provided for by 

the plan to the extent necessary to take account of any payment of such claim 

other than under the plan; or 

(4) reduce amounts to be paid under the plan by the actual amount expended by the 

debtor to purchase health insurance for the debtor….(remainder of (c) addresses 

details regarding health insurance modification) 
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(b) (1) Sections 1322 (a), 1322(b), and 1323(c) of this title and the requirements of 

section 1325 (a) of this title apply to any modification under subsection (a) of this 

section.

1. The plan as modified becomes the plan unless, after notice and a hearing, 

such modification is disapproved. 

(c) A plan modified under this section may not provide for payments over a period that 

expires after the applicable commitment period under section 1325(b)(1)(B) after the 

time that the first payment under the original confirmed plan was due, unless the court, 

for cause, approves a longer period, but the court may not approve a period that expires 

after five years after such time.   

The reasons for plan modifications tend to fall into four common categories.

Increases in continuing mortgage payments.  Local Bankruptcy Rules allow for the mortgage 

companies to file notices of increases in payment for escrow changes or adjustable interest rates. 

The local bankruptcy rule governing these notices was amended in May of 2008, and requires the 

following:

LBR 3001-2 Adjustment in a Periodic Payment of a Secured Claim in Chapter 13 

(a) Creditor’s Statement.   A creditor with a claim under §1322(b)(5) or (b)(7) shall file 

and serve on the debtor a statement of any proposed increase or decrease of periodic 

payments and file a certificate of service.  The deadline to file this statement is 45 days 

before the effective date of the adjustment of the payment amount.  The statement shall 

fully disclose the calculations on which the adjustment is based.   

(b) Objection.  The deadline to file an objection to the creditor’s statement under 

paragraph (a) is 21 days after the statement is filed.  If an objection is filed, the court will 

schedule a hearing with notice to the debtor, the creditor and the trustee. 

(c) Trustee’s Analysis.  Within 14 days after the later of the deadline in paragraph (b)( or 

the date that the court enters an order resolving any objection under paragraph (b), the 

trustee shall file a notice stating whether the plan will still be adequately funded with the 

current plan payment amount and if not, stating the necessary increase in plan payments. 

(d) Debtor’s Proposed Plan Modification.  Within 21 days after the trustee filed the 

notice under paragraph (c), the debtor shall file a plan modification under Local Rule 

3015-2(b), if necessary to assure adequate funding of the plan.   

Counsel for the debtor must carefully review these statements to ensure compliance by the 

creditor of the advance notice requirements and also to review changes in payment amounts 

which may have catastrophic effects upon the feasibility of debtor’s plan.  Carefully review any 

claims for recovery of advances for taxes and/or insurance to ensure such advances were 

appropriate and not duplicate expenses already incurred by your client.



Detroit Consumer Bankruptcy Conference

Once you have determined an increase is procedurally and contractually correct, the next step is 

to determine whether a plan modification is required.  The Chapter 13 trustee will review the 

effect of the proposed payment change on the plan and file a report of that analysis with the 

court, including the plan payment increase that would be necessary to complete the plan timely 

without modification.  As counsel, you will need to make an independent review of your debtor’s 

case and current financial situation to determine whether an increase in plan payments is a viable 

option.  Debtors with confirmed plans less than 60 months in length also have the available 

option to seek to increase the plan length, although increases in continuing claims rarely are 

accommodated by increases in plan length alone and would likely require decreasing the 

dividend to unsecured creditors if debtor’s prepetition liquidation analysis would have allowed 

for a smaller dividend.    

Claim amounts greater than scheduled.  Confirming a chapter 13 plan before the claims bar 

date leaves open the possibility that claims filed will be greater than scheduled and require a 

modification of the plan.  Debtor may seek to increase plan payments to account for payment of 

larger claim amounts or may seek to decrease the dividend to general unsecured creditors to 

satisfy such claims.  At issue in this second of these options for modification may be the debtor’s 

good faith in the scheduling of the initial claim amount in the original schedules.   

Plan delinquencies.  Delinquencies caused by failure to make regular plan payments or income 

tax refund payments to the trustee will result in motions for relief from stay by creditors and 

motions for dismissal from the trustee.  Modifications filed to excuse delinquencies should 

always specifically identify what delinquencies are being sought to be excused and the reason 

debtor was unable to make required payments.  A trustee reviewing modifications to excuse 

delinquencies will likely request documentation evidencing unbudgeted expenses of the debtor, 

loss of employment or decrease of income which gave rise to the payment delinquencies along 
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with proof of current income for debtors.  Debtors who have experienced a change of income or 

expenses should also file amended schedules I and J when filing a plan modification as is noted 

in the local rules in the Eastern District of Michigan. 

LBR 3015-2 Modification of Plan in a Chapter 13 Case 

(b) Post-Confirmation Plan Modification.  The proponent of a post-confirmation plan 

modification shall serve a copy of the plan modification on all parties in interest that are 

adversely affected by the plan modification and file a certificate of service.  If the plan 

modification is proposed by the debtor, the debtor shall file, prior to or 

contemporaneously with the modified plan, all amended schedules that are necessary for 

approval of the plan modification.  If the plan modification adversely affects any party in 

interest, the proponent shall attach to the plan modification the papers required under 

Local Rule 3015-1(b).  The plan modification shall become effective when the proponent 

files a certification that no timely objection was filed or when the court enters an order 

overruling or resolving all objections. 

Post petition claims.  Post petition creditors may file claims in the debtor’s case pursuant to 

§1305 for taxes and consumer debt necessary for the debtor’s completion of the plan.  A debtor 

may not file a post-petition claim on behalf of a creditor as §1305 affords this ability only to the 

creditor.  A post-petition creditor may be bound by the automatic stay during the pendency of the 

case but may not be discharged unless they agree to receive payments under the plan evidenced 

by the filing a proof of claim. 

§1305 Filing and Allowance of Post-Petition Claims 

(a) A proof of claim may be filed by any entity that holds a claim against the debtor – 

 (1) for taxes that become payable to a governmental unit while the case is 

pending; or 

 (2) that is a consumer debt, that arises after the date of the order for relief under 

this chapter, and that is for property or services necessary for the debtor’s performance 

under the plan.

(b) Except as provided in subsection (c) of this section, a claim filed under subsection (a) 

of this section shall be allowed or disallowed under section 501 of this title, but shall be 

determined as of the date such claim arises, and shall be allowed under section 502(a), 

502(b) or 502(c) of this title, or disallowed under section 502(d) or 502(e) of this title, the 

same as if such claim had arisen before the date of the filing of the petition.   

(c) A claim filed under subsection (a)(2) of this section shall be disallowed if the holder 

of such claim knew or should have known that prior approval by the trustee of debtor’s 

incurring the obligation was practicable and was not obtained.
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The local rules for the Eastern District of Michigan specifically address post-confirmation 

modifications resulting from the filing of a post-petition claim and setting for a basis for the 

allowance of that claim and its effect upon the disbursements to be received by other creditors.   

LBR 3015-2 Modification of Plan in a Chapter 13 Case 

(b) Payment of a §1305(a) Post-Petition Claim.

(1) The debtor shall serve a notice of the filing of a §1305(a) post-petition claim on 

all creditors whose claims are allowed and file a certificate of service.  The notice 

shall state:  the name of the post-petition creditor; the amount of the claim; the 

nature of the debt; the impact that allowance of the claim would have upon 

disbursements to other creditors; and the following procedural information:   

“If no objection to paying the post-petition claim as provided for in the plan is 

filed within 15 days, the trustee may pay the claim in the manner provided in the 

plan.  If you have any objection to the claim itself or to the effect that payment of 

the claim will have on your dividend, then you must file a written objection 

within 15 days or the objection will be deemed waived.” 

The debtor shall file a certificate of service of such notice. 

(2) If no party files an objection, the chapter 13 trustee may disburse payments to the 

creditor with the post-petition claim commencing 19 days after the notice is 

served.  If a party timely files an objection, the court will schedule a hearing with 

notice to the debtor, the creditor and the trustee.

In re Storey, WL #3077511 6
th

 Cr. BAP (Ohio), 2008, addressed the issue of when a 

modification is allowable and is the first case post-BAPCPA to address the issue in our circuit.  

In this recent ruling the 6
th

 Circuit followed its earlier set precedent in the cases of In re 

Parmenter, 527 F.3d 606 (6
th

 Cr. 2008) and In re Adkins, 425 F.3d 296 (6
th

 Cir. 2005) which 

stand for the proposition that the effect of confirmation is binding on all parties and the effect of 

confirmation is res judicata as to any and all issues that were decided as part of confirmation.  

The Storey court goes further to include not only issues decided as of confirmation, but issues 

which could have been decided at confirmation.  In Storey, the Chapter 13 trustee proposed a 

modification of the plan based upon a mistake in calculating the amount of secured debt to be 

paid under the plan which resulted in a confirmed plan that was completing well prior to the 

required commitment period required under 1325(b)(4).  
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Beyond the issue of whether terms of the plan are non-modifiable due to the res judicata effect of 

confirmation is the issue of whether a change in the circumstances of the debtor are necessary in 

order to seek modification under 1329.  A split of authority on this issue currently exists amongst 

the judicial circuits.  In the Storey opinion, the panel acknowledges the fact that the 6
th

 Circuit 

has not specifically addressed the issue but points to its decision in In re Brown, 219 BR 191(6
th

Cir BAP 1998) for guidance.  In Brown, the court acknowledges that neither §1329 or §1327 

contains any requirement for unanticipated or substantial change when seeking modification.  

However, it also acknowledges that changed circumstances may be considered by the court in 

the exercise of its discretion in allowing such modifications. 

This showing of changed circumstances in a post-confirmation modification is akin to a 

showing of “special circumstances” in a pre-confirmation setting and a modification under §1329 

is subject to the good faith requirements §1325(a)(3).  Where a post-confirmation modification 

of a plan sought to reduce the dividend below that which was required to be provided pursuant to 

the means test at confirmation, a debtor would likely need to show the existence of changed 

circumstances to meet the burden of good faith.  Although not specifically addressed by the 6
th

Circuit decisions listed above, there is authority for the premise that a showing of changed 

circumstances would not be required where a deviation from the means test is sought. 
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PLAN MODIFICATIONS IN CHAPTER 13 

Sonya Goll 

Weik and Associates 

When can a confirmed plan be modified: 

In re Plummer, 378 B.R. 569, Bankr.C.D.Ill., 2007.  Modifications to confirmed Chapter 
13 plan are not limitless, rather, such modifications are allowed only in the 
circumstances set forth in Code provision governing such postconfirmation 
modifications.

In re Hill, 386 B.R. 670, Bankr.S.D.Ohio.W.Div., 2008.  Modification of a Chapter 13 
plan is discretionary. Only limits is those set forth in the language of the Bankruptcy 
Code and the bankruptcy judges discretion and good judgment in reviewing the motion 
to modify.

Thompson v. Quarles, 2008 WL 2794799, S.D.Ga.Augusta.Div., 2008;
In re Hill, 386 B.R. 670, Bankr.S.D.Ohio.W.Div., 2008; 
In re Wilson, 383 B.R. 729, BAP.8.Ark., 2008;
Where there is a material change in Debtor(s) financial circumstances and/or Debtor(s) 
ability to pay creditors

In re Matsen 2008 WL 2967102, Bankr.N.D.Iowa, 2008, Unanticipated expenses 

In re Payne, 387 B.R. 614 Bankr.D.Kan., 2008, Postpetition fees and charges and 
postpetition defaults. 

In re Disney, 386 B.R. 292, Bankr.D.Colo., 2008, To recharacterize allowed secured 
claim postconfirmation following surrender of collateral. 
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Examples of when a confirmed plan can be modified

Decrease/increase in income; 

Interruption in income; 

Change in marital/dependent status; 

Unexpected medical expenses; 

Unexpected home/auto repair expenses; 

Refinance of mortgage; 

Mortgage loan modification; 

Purchase/lease of vehicle; 

Missed plan payments; 

Need to keep income tax refunds; 

Purchase of home; 

Claims filed higher than scheduled; 

Step payment increase required and unable to make increase; 

Surrender of secured home/vehicle included in plan 
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When can you not modify a confirmed plan 

In re Storey, 2008 WL 3077511 BAP .6.Ohio, 2008,
In re Matsen, 2008 WL 2967102 Bankr.N.D.Iowa, 2008, 
To address issues that were or could have been decided at the time the plan was 
originally confirmed. 

In re Parmenter, 527 F.3d 606 C.A.6.Mich., 2008; 
In re Smith, 388 B.R. 603, Bankr.E.D.Pa.,2008,
To create a new obligation on the bankruptcy estate

In re Braune, 385 B.R. 167, Bankr.N.D.Tex.Fort.Worth.Div., 2008; 
In re Heyward, 386 B.R. 919, Bankr.S.D.Ga.Savannah.Div., 2008; 
When projected disposable income/applicable commitment period is not met. 

In re Smith, 388 B.R. 603, Bankr.E.D.Pa., 2008, To add omitted creditor from the plan. 

Examples of when a confirmed plan cannot be modified: 

Objections to an issue could have been raised at confirmation but were not; 

No material change in circumstances; 

Create a new obligation on the bankruptcy estate; 

Does not meet projected disposable income; 

Reduces time of plan to less than the applicable commitment period; 

Attempt to put direct pay debt in plan after stay lifted; 

To add omitted creditors; 

No unexpected or unanticipated expenses; 




