? JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

THE CHIEF [USTICE JAMES C. DUFF
QF THE UNITED STATES Secretary
Presiding :

April 12,2010

Honorable Patrick J. Leahy
Chairman

Committee on the Judiciary
United States Senate
Washington, DC 20510

Dear Mr. Chairman:

[ am writing in response to your letter of March 25, 2010, seeking the views of the
Judiciary with regard to provisions relating to bankruptcy that are contained in the financial
regulation bill recently approved by the Senate Committee on Banking, Housing, and Urban
Affairs. We appreciate your soliciting the views of the courts on this matter. You identified
several of the issues that are of concern to the courts, and I will address each of those.

As you noted, Title II would create an “Orderly Liquidation Authority Panel” within the
Bankruptcy Court for the District of Delaware for the limited purpose of ruling on petitions from
the Secretary of the Treasury for authorization to appoint the Federal Deposit Insurance
Corporation (FDIC) as the receiver for a failing financial firm. This is a substantial change to
bankruptcy law because it would create a new structure within the bankruptcy courts and remove
a class of cases from the jurisdiction of the Bankruptcy Code. The legislation, by assigning to the
FDIC the responsibility for resolving the affairs of an insolvent firm, appears to provide a
substitute for a bankruptcy proceeding. The Judicial Conference has not adopted a position with
regard to the removal from bankruptcy court jurisdiction of the class of financial firms identified
in this legislation.

We note, however, that the legislation will result in the transition of at least some
bankruptcy cases to FDIC receivership in situations where a firm is already in bankruptcy, either
voluntarily or involuntarily. Section 203(c)(4)(A) provides that a pending bankruptey case would
be evidence of a firm’s financial status for purposes of triggering the Treasury Secretary’s
authority to seek to appoint the FDIC as receiver. The bill does not specify how the transition
from a bankruptey proceeding to an administrative proceeding would be effected. Further, the
bill does not specify the effect of the transfer on prior rulings of the court. For example, would
any stays or other rulings continue in effect or be dissolved upon the transfer to the FDIC? This
could be especially problematic if creditors have changed position based upon rulings in the
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course of the bankruptcy proceeding. The legislation does not envision objection, participation,
or input from the bankruptcy creditors (whose rights will be affected) in the course of appointing
the FDIC as receiver. Indeed, the legislation proposes to deal with this petition in a sealed
manner; only the Secretary and the affected financial firm would be noticed and given the
opportunity of a hearing. The financial position of affected creditors may have been changed
within the context of the firm’s bankruptcy case in such a way that the creditors’ rights might
have changed dramatically. Any resulting due process challenges would impose a significant
burden on the courts to resolve novel issues, for which the bill provides no guidance.

In addition, we note that petitions under this title involving financial firms would be filed
in a single judicial district. The Judicial Conference favors distribution of cases to ensure that
court facilities are reasonably accessible to litigants and other participants in the judicial process.
Although we are aware that a large number of companies are incorporated in Delaware, it is not
clear that Delaware would necessarily be a convenient location for many of the affected
companies, nor indeed the proper venue for that petition, absent changes to title 28, United States
Code. :

We also note that the legislation requires the designation of more bankruptcy judges for
the panel than are permanently authorized for Delaware under existing law. The District of
Delaware is authorized one permanent bankruptcy judge and five temporary judgeships. If
Congress were to choose not to extend these judgeships or convert them to permanent status, it
would be impossible to implement section 202’s requirement to appoint three judges to the
Orderly Liquidation Authority Panel from the District of Delaware.

With respect to the limited review to be conducted by the panel created in section 202, we
note that the authority may exceed what is constitutionally permitted to a non-Article III entity.
A previous statute was held unconstitutional because it conferred on the bankruptcy courts the
authority to decide matters that are reserved for Article Il courts. Northern Pipeline Const. Co.
v. Marathon Pipe Line Co., 458 U.S. 50 (1982). The review of the Secretary’s decision in this
instance appears to resemble more closely appeals of agency decisions under the Administrative
Procedure Act than a bankruptcy petition and, therefore, appears more appropriate for an Article
I court. Moreover, the affirmation of the Secretary’s petition to designate the Federal Deposit
Insurance Corporation as a receiver effectively removes a case from the application of
bankruptcy law. Accordingly, it seems anomalous to subject this petition to review by a
bankruptey court.

Your letter particularly questioned whether the time limit of 24 hours for a decision by
the panel would be sufficient or realistic. The Judicial Conference has consistently opposed the
imposition of time limits for judicial decisions beyond those already set forth in the Speedy Trial
Act or section 1657 of title 28. We appreciate that a matter affecting the operation of the national
economy warrants a prompt resolution. We note that the courts, recognizing this concern, have
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already demonstrated an ability to move swiftly in resolving bankruptcy petitions involving large
corporations with broad impact on the national economy. In each of these instances, the initial
determinations were made by a single judge. The resulting appeals in some cases were also
adjudicated on an expedited basis without a statutory requirement to do so.

Requiring a panel of three judges to assemble, conduct a hearing, and craft a written
opinion within 24 hours presents practical difficulties that may be insurmountable. Although
§ 202(b)(1)X(A)(iii) could be read to limit the court’s review to the question of whether the
covered financial company is in default or danger of default, the Secretary is required to submit
to the panel “all relevant findings and the recommendation made pursuant to section 203(a),”
which specifies consideration of multiple factors (repeated in subsection (b) of that section as the
basis for the Secretary’s petition). Even with the full cooperation of the financial firm affected
by the proceeding, which is not a predicate for the consideration of a petition, it would appear
difficult to hear and consider the evidence and prepare a well-reasoned opinion addressing each
reason supporting the decision of the panel within 24 hours. Even assuming that factors other
than the solvency of the firm would be excluded from this special panel’s review, it may well be
that the subject financial firm or one of its creditors would seek judicial review of one of the
prior administrative evaluations of the statutory factors, either in the course of the hearing
conducted by the Orderly Liquidation Authority Panel or in another court. Such challenges
would also make it difficult to meet the proposed timeline. It is possible that the facts of a
particular case may be so clear that a decision could be rendered within 24 hours, but the
statutory requirement of such speed seems inconsistent with the thoughtful deliberation that
would be appropriate for a decision of such great significance.

Although it is to be hoped that only a small number of large financial firms would ever
become subject to this legislation, each of the petitions would involve large volumes of evidence
regarding complex financial arrangements. Thus, the legislation could result in a large
proportion of the judicial resources of a single bankruptcy court being devoted exclusively to
review of the Secretary’s petitions. Further, the bill provides that the Secretary may re-file a
petition to correct deficiencies in response to an initial decision, thus extending the time in which
the court’s resources would be diverted from other judicial business. The District of Delaware is
one of the busiest bankruptcy courts in the nation; to draw the court’s limited judicial resources
away from the fair and timely adjudication of those bankruptcy cases to process petitions under
this bill would be inequitable and unjust to the debtors and creditors in those pending cases. If,
as seems possible given recent economic developments, the failure of one firm weakens other
firms in the financial services sector, the demand could exceed the court’s resources. This
consideration alone counsels against the assignment of all such cases to a single court.
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Finally, we note that both the Administrative Office of the United States Courts (AO) and
the Government Accountability Office (GAO) are directed to conduct studies which will
evaluate:

(1) the effectiveness of Chapter 7 or Chapter 11 of the Bankruptcy Code in
facilitating the orderly liquidation or reorganization of financial companies;

(ii) ways to maximize the efficiency and effectiveness of the Panel; and

(iii) ways to make the orderly liquidation process under the Bankruptcy Code for
financial companies more effective.

With respect to those firms that are to be treated under Chapters 7 and 11 of the
Bankruptcy Code, the vagueness of, and/or lack of criteria for determining “effectiveness” will
hamper the ability of the AO and GAO to produce meaningful reports. Some would regard rapid
payment of even small portions of claims as an effective resolution, while others would prefer a
delayed payment of a greater share of a claim. There would also be significant disagreements
between creditors holding different types of secured or unsecured claims as to the most effective
resolution of an insolvent firm. Some would argue that effectiveness should be measured by the
impact of the resolution on the larger economy, regardless of the impact on the creditors of the
particular firm. Without clearer guidance for the studies, both agencies will be required
repeatedly to expend resources on the development of reports that may not provide the
information Congress is seeking. |

Thank you for seeking the views of the Judiciary regarding this legislation and for your
consideration of them. If we may be of assistance to you in this or any other matter, please do
not hesitate to contact our Office of Legislative Affairs at (202) 502-1700.

Sincerely,

T

James C. Duff
Secretary




